
ZONING BOARD OF ADJUSTMENT MINUTES
TUESDAY, JULY 9, 2002 - 7:00 P.M.

TOWN COUNCIL CHAMBERS - DURHAM TOWN HALL

MEMBERS PRESENT: Bill Annis, Chair; Jane Towle, Robin Rousseau;
John deCampi, Alternate; Linn Bogle, Alternate

MEMBERS ABSENT: Ted McNitt; Henry Smith; Robbi Woodburn,
Alternate

OTHERS PRESENT: Thomas Johnson, Code Enforcement Officer

Chair Annis called the meeting to order at 7:03PM

I. Approval of Agenda

Chai r Anni s stated t hat  Admi nistrator S eli g was pr esent  and would br ief ly li ke to speak to t he
Boar d after the agenda is approved. He also stated t hat  someone had cal led t he Planning Dept .
and requested t hat  i tem  V be m oved up to item III .

Ther e were no object ions t o thi s amendm ent  t o t he agenda.

Jane Towle MOVED t o approve the agen da as am ended.  Robi n Rou sseau SECONDED t he
moti on and i t P ASS ED un ani mousl y.

Todd Selig, Town Adm ini str at or,  spoke briefl y about the Durham Cable Access Tel evi si on
st at ion and the interest by the Town to br oadcast the Z oni ng Board m eet ings.  He st at ed that they
woul d l ike t o star t video taping m eetings for broadcast  by next  mont h, but  hopes i n the future
that  funds m ight be availabl e t o broadcast  t he meeti ngs li ve as the Town Counci l and Pl anning
Boar d m eet ings are.

John deCam pi  suggest ed wai ti ng unt il  funds are avail abl e t o broadcast l ive as t he meeti ngs
woul d be bet ter  pr esent ed and subsequently woul d be mor e i nt eresti ng.

Robi n Rousseau stated t hat  she feels that it  is more im por tant to be br oadcasti ng as soon as
possibl e f or  the benefi t of the publ ic. 

It  was the consensus if  the Board to conti nue as suggested by Admi ni str ator Sel ig,  by t api ng the
meet ings f or  br oadcast unt il  li ve br oadcast is possi ble.

II. CO NTINUED DELIBERATION on a petit ion subm it ted by F redrick & E lizabeth Br am ant e,
Durham,  New Ham pshir e f or an AP PLICATIO N FOR VARIANCES f rom Arti cl e I V,
Sect ion 175- 27( B),  Arti cle X, S ect ion 175- 38(A)  and from Art icl e I II , S ect ion 175- 16(A)  of  t he
Zoni ng Ordinance t o bui ld a gazebo on a nonconf orm ing l ot wi thi n t he shoreland set back.   T he
pr opert y i nvolved is shown on T ax Map 20, Lot 3-1,  i s l ocated at 587 Bay Road, and i s i n t he
RC, Residence Coastal Z oni ng Di str ict.
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Chai r Anni s gave a brief i nt roduct ion of t hi s appl icati on. 

John deCam pi  st ated that he fel t t he pr oposed gazebo would not be envir onm ental ly harmf ul, 
but it was clearly prohibi ted i n t he Zoning Ordinance.

Li nn Bogle stat ed that he was concer ned because the applicant cited others who have gazebos in
the set back,  and by approving t his appl icati on it may cont ri but e t o the pr ecedent. 

Robi n Rousseau stated t hat  she bel ieved appr ovi ng this appli cat ion woul d not  be an i ssue f or  her
because she did not bel ieved it  woul d i nfr inge on the i ntent  of  the Zoning Ordi nance which
speaks to low r esi denti al densi ty,  open space, and accessi bi lit y f or  recreat ion and conser vation.
She stated t hat  she regarded the gazebo as a landscape accessor y r at her  than a str uctur e.

Jane Towle stat ed that she beli eved that t he gazebo did not ful fil l the cr it eri a f or  a str uctur e, and
al so felt it  was not  in conf lict wit h t he intent of the or di nance or  causi ng harm to the shorel and
ar ea.

Robi n Rousseau MOVED to gran t t he petit ion  subm itt ed by Fredrick &  Elizabeth  Bramant e,
Du rh am,  New Ham psh ire f or an  AP PLICATION FOR VARIANCES from Art icl e IV, 
Sect ion  175- 27( B),  Arti cle X, S ect ion 175- 38(A)  an d from Art icl e III, S ect ion 175- 16(A)  of 
th e Zon ing Ordi nan ce to bu il d a gazebo on a non con formi ng lot with in  th e shorel and
setback.  Th e property invol ved is shown on Tax Map 20,  Lot 3-1, i s located at 587 Bay Road, 
an d is in th e RC, Residence Coastal Zon ing Dist rict.  John deCam pi SECONDED t he mot ion.

Tom Johnson requested t hat  t he Board designate a distance and size guideli ne for t hi s
appl ication. 

The Board di scussed appropri ate si ze and l ocati on guidelines for t he gazebo.  It  was suggested
that  “with t he condi tion t hat t he si ze of the gazebo shall  not exceed 10’x15’ and shall  be l ocated
36 f t f rom  t he property li ne, 12 f eet f rom  t he edge of the deck adjoini ng the dock, and
appr oxi mat el y 25 f t from t he hi gh water  mark.” Be added to t he mot ion.

Robi n Rousseau and John deCampi  accepted t hi s as a f riendl y amendm ent.

The Board reviewed t he fol lowing cri ter ia,  which m ust be m et  befor e the Boar d can gr ant  a
vari ance:

1. No d ecr ea se in th e v alu e of sur ro und ing  p rop ert ie s woul d be suf fe red . AGREED 5-0 
2. Gran tin g the  va ri anc e mus t n ot be  co ntr ar y t o t he  pu bli c int ere st . AGREED 5- 0
3. Deni al of  th e v ar ian ce wo uld  re su lt in un nec ess ar y h ard sh ip to th e o wne r see kin g it. AGREED 5- 0
4. By g ran ti ng the  v ari anc e sub sta nt ial  ju st ice  wo ul d b e d on e. AGREED 5-0 
5. The use  must  no t be con tr ary  to  t he spi ri t a nd in ten t o f the  Or di nan ce. AGREED 5- 0

Th e mot ion  P ASS ED un ani mou sl y.

III. PUBLIC HEARING on a petit ion subm it ted by M.J.  Chase Revocable Tr ust, David J.  Chase
& Malcolm J.  Chase, Trustees, Durham , New Hampshir e for  an AP PLICATIO N FOR
VARIANCES f rom Arti cl e I V, Secti on 175-27(B) and fr om  Ar ticle II I, Secti on 175-16(A) of
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the Zoning Ordi nance to buil d an att ached two-car garage and connect ing br eezeway on a
nonconf orm ing l ot and within the f if ty- foot side-yar d setback.  The proper ty invol ved i s shown
on T ax Map 20, Lot  16-1, i s located at 271 Durham Point  Road, and is in the RC,  Resi dence
Coastal  Zoni ng Distr ict .

Chai r A nni s opened t he Publi c Hearing

Davi d Chase gave a brief overvi ew of  this appli cat ion. He spoke about t he hi story of  the
pr opert y. He spoke about t he garage and br eezeway he would l ike to buil d and st ated that he
was seeking rel ief  f rom  both a sidel ine setback and the lot size r equir ement . He stated that  there
was a t ree buff er between hi s proper ty and t hat  of  t he abutt er on the side wher e he wants to
buil d within the sideli ne setback.  He stat ed that this abutt er has given t heir approval  on t he
conditi on that none of the buff er is removed. He also spoke about the comm on land easem ent 
that  he has rights t o t hat  he f eel s should be part  of his lot size calculati on. 

Jane Towle asked about the l ett er fr om the abut ter , and Jerr y Chase distri buted copi es of this
lett er from the Wi ll iam s f am ily.

In r esponse to a questi on fr om Jane Towle,  Davi d Chase stated t hat  t he roof ridgel ine of t he
garage would not exceed the roof r idgel ine of t he house.

Chai r A nni s closed t he Publi c Hearing.

Robi n Rousseau stated t hat  she would support  approvi ng the vari ance because she felt  the
pr oposed additi on would not impact  t he envir onm ent  or i ncr ease resident ial  density.

Jane Towle stat ed that she f elt  gr anting t he variance woul d not  be i n conf li ct wit h the or di nance. 

John deCam pi  st ated that he had no problem  granting rel ief  f rom  the lot  si ze requi rement. He
st at ed that he did have an i ssue wit h granti ng the sideline var iance because the ordinance
pr escri bes a very speci fic sideline set back.  He al so st ated that he understands that  there m ay not 
be an alternate location f or  the gar age.

Li nn Bogle stat ed that he believed t hat  ther e was pr obably no alternati ve locat ion appr opr iate for 
the gar age. He stated he had no pr oblem  wi th al lowing t he variance i n l ieu of t he abutt ers’
agreement. 

Jane Towle MOVED t o grant th e peti ti on submi tted by M.J. Chase Revocabl e T ru st,  Davi d J.
Ch ase &  Malcolm  J.  Chase, Trust ees, Durham , New Hampshi re for an APP LICATION
FOR VARIANCES f rom  Arti cle IV, Secti on 175-27(B) and from Article III, Secti on 175-
16(A) of t he Zonin g Ordinance t o bui ld an at tached t wo- car garage an d conn ectin g
breezeway on  a non conformi ng lot and wi thi n the fi ft y-f oot  side-yard setback.  The propert y
in volved i s shown on  Tax Map 20, L ot  16-1,  i s l ocated at 271 Du rham Poi nt Road,  an d is in
th e RC,  Resi den ce Coast al Zonin g Distri ct.  With  th e con dit ion t hat  any veget ati on to be
removed woul d h ave t he approval  of  Robert K.  Wi lli am s, on behal f of Joh n N. Wil liams an d
Robert P. Wi lli ams III or su bsequent  occupan t of t he propert y.
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John deCam pi  suggest ed that the conditi on pr ohi bit ing r emoval of vegetation not  be i ncl uded in
the mot ion.

Jane Towle r escinded the condit ion i ncl uded in the m oti on restr ict ing vegetation r em oval.

Davi d Chase off ered to submi t t o t he publi c record a letter of int ent t o protect t he veget at ion
buff er on the side of t he pr operty wher e t he garage wil l encroach on the sideli ne setback. 

Jane Towle stat ed that she f elt  a letter of int ent  f rom  Mr . Chase would be suff ici ent.

John  deCam pi  SECONDED t he motion.

The Board reviewed t he fol lowing cri ter ia,  which m ust be m et  befor e the Boar d can gr ant  a
vari ance:

1. No d ecr ea se in th e v alu e of sur ro und ing  p rop ert ie s woul d be suf fe red . AGREED 5-0 
2. Gran tin g the  va ri anc e mus t n ot be  co ntr ar y t o t he  pu bli c int ere st . AGREED 5- 0
3. Deni al of  th e v ar ian ce wo uld  re su lt in un nec ess ar y h ard sh ip to th e o wne r see kin g it. AGREED 5- 0
4. By g ran ti ng the  v ari anc e sub sta nt ial  ju st ice  wo ul d b e d on e. AGREED 5-0 
5. The use  must  no t be con tr ary  to  t he spi ri t a nd in ten t o f the  Or di nan ce. AGREED 5- 0

Th e mot ion  P ASS ED un ani mou sl y.

IV. PUBLIC HEARING on a petit ion subm it ted by T hom as J.  & Kim  L . S chl essinger , Dur ham ,
New Ham pshir e f or an AP PLICATIO N FOR VARIANCES f rom Arti cl e I V, Secti on 175-
28(B) and fr om Art icle III , Section 175-16(A) of t he Zoning Ordinance t o bui ld a shed addi ti on
and an above-gr ound pool on a nonconfor ming lot .  The proper ty invol ved is shown on Tax
Map 16,  Lot 10- 1, is locat ed at  228 Longmarsh Road, and is i n t he R,  Rural  Z oni ng Di str ict .

Chai r A nni s opened t he Publi c Hearing

Thom as Schlessi nger gave a brief overvi ew of  the applicati on. He stated that  he was a new
resi dent of Dur ham  and was unaware t hat  he needed a bui ldi ng permi t to add a sm all  shed and a
pool  and pool deck t o his pr operty. He stated t hat  T hom as Johnson notif ied him of this as well
as t old hi m he would have to deny a bui ldi ng permi t request based on the f act t hat  his lot  was
nonconf orm ing. He st ated t he shed wi ll  be buil t attached to the house where there pr eviously
was a shed.

Donna Heal d,  220 L ongmarsh Rd ( abutt er) , stated that  she wanted to expr ess concern about t he
pool  causi ng tr aff ic or  noise, and spoke about a f ew incidents wit h the Schl essinger ’s guest s
parking on t he road.  She stated that  she did not want t o protest all owi ng the pool , rat her  she
want ed assur ance t hat i t would not  have an i mpact on the r ur al nat ur e of t he neighborhood. 

Mr . Schlessi nger stated that  he di d not  real ize that  parki ng on the str eet  had becom e an i ssue and
assured her that t hi s woul d not  cont inue t o be an issue.

Chai r A nni s closed t he Publi c Hearing
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Robi n Rousseau stated t hat  i t seem ed the abutters di d not have a problem wit h allowi ng the
addi tions and as a r esult she woul d have no issue supporti ng approval of t he variance.

John deCam pi  st ated that he had no i ssue wit h allowi ng the addi tions. He asked about  the
penalty for bui ldi ng wi thout  a per mi t.

Tom Johnson stated t hat  if  t her e was conti nued noncompl iance by the applicant t hat  a penal ty
woul d be appropriate, but this was not the case.

Jane Towle MOVED t o grant th e a peti tion submit ted by T hom as J.  & Ki m L . S ch lessin ger,
Du rh am,  New Ham psh ire f or an  AP PLICATION FOR VARIANCES from Art icl e IV, 
Sect ion  175- 28( B) an d f rom  Arti cle III,  Sect ion  175- 16( A) of  th e Z on ing Ordi nan ce to bu ild a
sh ed addit ion and an  above-grou nd pool on a non con formi ng lot.  Th e property in vol ved i s
sh own on T ax Map 16,  Lot 10- 1, is locat ed at  228 L on gmarsh  Road, and is in  t he R, Ru ral 
Zoni ng District . Joh n deCampi S ECONDED the m oti on. 

The Board reviewed t he fol lowing cri ter ia,  which m ust be m et  befor e the Boar d can gr ant  a
vari ance:

1. No d ecr ea se in th e v alu e of sur ro und ing  p rop ert ie s woul d be suf fe red . AGREED 5-0 
2. Gran tin g the  va ri anc e mus t n ot be  co ntr ar y t o t he  pu bli c int ere st . AGREED 5- 0
3. Deni al of  th e v ar ian ce wo uld  re su lt in un nec ess ar y h ard sh ip to th e o wne r see kin g it. AGREED 5- 0
4. By g ran ti ng the  v ari anc e sub sta nt ial  ju st ice  wo ul d b e d on e. AGREED 5-0 
5. The use  must  no t be con tr ary  to  t he spi ri t a nd in ten t o f the  Or di nan ce. AGREED 5- 0

Th e mot ion  P ASS ED un ani mou sl y

V. PUBLIC HEARING on a petit ion subm it ted by L arr y &  Janet Nicoludis, Dur ham , New
Hampshi re for an AP PLICATIO N FOR VARIANCES f rom Arti cl e I V, Secti on 175-25(B)
and from Art icl e I II , S ect ion 175- 16(A)  of  t he Zoning Ordi nance to expand on a scr eened porch
on a nonconf orm ing l ot.   T he pr opert y i nvolved is shown on T ax Map 21, Lot  13-0, i s located at
26 S umac L ane and is in the RA,  Resi dence A Zoning Dist rict. 

Chai r A nni s opened t he Publi c Hearing.

Thee was no one present  t o speak about the appl icati on. 

The mem ber s of the Boar d discussed how to pr oceed in li eu of  the applicant ’s absence.

John deCam pi  st ated that he fel t i t was not necessar y t o have t he appli cant present to proceed
wi th this appli cat ion.

Chai r Anni s stated t hat  he had no pr obl em wi th proceedi ng on this it em wit hout the appl icant 
pr esent .

Chai r A nni s closed t he Publi c Hearing.
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Robi n Rousseau stated t hat  she was not com fortable voti ng on this matter wit hout t he appli cant
havi ng a chance to give a pr esentati on.  She suggested cont inuing t hi s i tem  unti l t he next
meet ing.

Jane Towle stat ed that she f elt  it  was unnecessary t o delay del iberation on thi s applicati on until 
the next m eeting. She stat ed that there may be an issue if  t he Board does not deli berat e on thi s
appl ication for  reason of the appl icant ’s absence,  when it  i s not requi red t hat  the applicant be
pr esent  for the meet ing.

John  deCam pi  MOVED t o gran t the peti tion submit ted by L arry & Janet Nicolu di s, Durham,
New Ham psh ire f or an  AP PLICATION FOR VARIANCES from Art icl e IV,  Sect ion  175- 
25(B) and from Art icle III, Section 175-16(A) of t he Zonin g Ordinance t o expand on  a
screened porch on a non con formi ng lot.  Th e property in vol ved i s shown on Tax Map 21, L ot
13-0, i s l ocated at 26 Sum ac Lane an d i s i n the RA, Residence A Zoni ng District . Jan e T owl e
SECONDED t he motion. 

Li nn Bogle suggest ed that if  the Board wants to require an appl icant  to be present  at t he meeti ng
that  such language should be incor porat ed into the appl icati on. 

Robi n Rousseau stated t hat  she would be abst aining f rom  the vot e because she would l ike see
the applicant and know their  intent as a m at ter  of  procedure befor e vot ing on t his appl icati on. 

The Board reviewed t he fol lowing cri ter ia,  which m ust be m et  befor e the Boar d can gr ant  a
vari ance:

1. No d ecr ea se in th e v alu e of sur ro und ing  p rop ert ie s woul d be suf fe red . AGREED 4-0 -1  (Robi n
Ro us sea u a bs tai ned)
2. Gran tin g the  va ri anc e mus t n ot be  co ntr ar y t o t he  pu bli c int ere st . AGREED 4-0 -1  (Robi n Rousse au
abst ained) 
3. Deni al of  th e v ar ian ce wo uld  re su lt in un nec ess ar y h ard sh ip to th e o wne r see kin g it. AGREED 4-0 -
1 (Robi n Rousse au absta ine d) 
4. By g ran ti ng the  v ari anc e sub sta nt ial  ju st ice  wo ul d b e d on e. AGREED 4-0 -1  (Robi n Rousse au
abst ained) 
5. The use  must  no t be con tr ary  to  t he spi ri t a nd in ten t o f the  Or di nan ce. AGREED 4-0 -1  (Robi n
Ro us sea u a bs tai ned)

Th e mot ion  P ASS ED on  a vot e of 4-0-1 (Robi n Rou sseau  abstain ed becau se the appl icant 
was not  in  attendance at t he meeti ng).

Chai r A nni s declared a 5 mi nut e recess at  8:25PM

VI. PUBLIC HEARING on a petit ion subm it ted by Michael  J. S iever t, PE,  of MJS Engineer ing,
Newm arket,  New Ham pshir e on behalf  of E dward Ri cker,  Durham,  New Ham pshire f or an
AP PLICATIO N FOR VARIANCES f rom Arti cl e I V, Secti on 175-28(B) and fr om  Ar ticle II I,
Sect ion 175- 16( A) of  the Z oning Or di nance to build a larger single f ami ly home in the same
location as the curr ent  si ngle fam il y home on a nonconf orm ing l ot.   The pr opert y i nvolved is
shown on T ax Map 19,  Lot 2-0, i s l ocated at 110 Dame Road,  and is in the R, Rur al Zoning
Di st rict.
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Chai r A nni s opened t he Publi c Hearing

Mi ke Si evert  gave an overview of t he appli cation. He spoke about t he pr oposed plan t o upgr ade
the house on Mr . Ricker ’s pr operty as well  as t he septi c system . He stated t hat  the issue was
only that the l ot’ s nonconformi ty was due to it s size, and t hat  ther e woul d be no increased
vi ol ati on wi th the proposed upgrade. 

John deCam pi  expressed concern about  the proxim ity of t he house to Dame Road, should the
road be enlarged i n the future.  He suggest ed that the house might be moved back a bi t.

In r esponse to a questi on fr om Linn Bogle,  Mr. Sievert stated t hat  t he leach fi eld woul d be
beyond the l edge and raised and the septic syst em would be an i nnovative system , whi ch is
cl eaner  and smaller than a convent ional  syst em.  He also st at ed that the sept ic area locati on
woul d not be subject  to fl ooding even i n a 50 year  st or m, whi ch he knew because he had studied
this ar ea during wor k on t he Gonet  S ubdivi si on project. 

Chai r A nni s closed t he Publi c Hearing.

Jane Towle stat ed that she woul d have no problem granti ng the vari ance because there was no
incr eased vi olation,  and because t he septi c system  proposed is bet ter t han t he exi st ing syst em. 

Robi n Rousseau stated t hat  she has no problem with granting the vari ance because i t would be
an i mpr ovement of the curr ent situat ion on t he property.

Jane Towle MOVED t o grant th e peti ti on submi tted by Michael J. Severest , P E,  of  MJS
En gi neerin g,  Newmarket,  New Ham psh ire on beh alf  of  Edward Ri cker, Du rham, New
Hampshi re for an APP LICATION FOR VARIANCES  f rom  Arti cle IV, Section 175-28(B)
an d from Art icl e III, S ect ion 175- 16(A)  of  t he Zon in g Ordi nance to buil d a l arger si ngl e
fami ly hom e in the same location as the cu rrent  si ngle fam il y h ome on a nonconf orm in g l ot. 
Th e property in vol ved i s shown on Tax Map 19, L ot 2- 0, is locat ed at  110 Dam e Road, and is
in  t he R, Ru ral  Zoni ng District . L in n Bogl e SECONDED th e m ot ion .

Tom Johnson requested t hat  t he Board quali fy the f ootpr int  size.

Jane Towle added “wi th the conditi on that the f oot pr int  of  t he hom e be no larger t han 30’x 50’”
to t he mot ion.

The Board reviewed t he fol lowing cri ter ia,  which m ust be m et  befor e the Boar d can gr ant  a
vari ance:

1. No d ecr ea se in th e v alu e of sur ro und ing  p rop ert ie s woul d be suf fe red . AGREED 5-0 
2. Gran tin g the  va ri anc e mus t n ot be  co ntr ar y t o t he  pu bli c int ere st . AGREED 5- 0
3. Deni al of  th e v ar ian ce wo uld  re su lt in un nec ess ar y h ard sh ip to th e o wne r see kin g it. AGREED 5- 0
4. By g ran ti ng the  v ari anc e sub sta nt ial  ju st ice  wo ul d b e d on e. AGREED 5-0 
5. The use  must  no t be con tr ary  to  t he spi ri t a nd in ten t o f the  Or di nan ce. AGREED 5- 0

Th e mot ion  P ASS ED un ani mou sl y
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VI. PUBLIC HEARING on a petit ion subm it ted by Joe Cal darol a of Smi thf ield Const ruction, 
Port smouth, New Hampshi re,  f or an AP PLICATIO N FOR VARIANCE f rom Arti cl e I V,
Sect ion 175- 25( B) of  the Z oning Or di nance to pl ace a mail shed wit hi n t he ten-f oot  f ront-yar d
setback.  The proper ty invol ved is shown on Tax Map 1, Lot  16-7, i s located on Fit ts Farm
Dr ive, and i s i n t he RA, Residence A Zoning Distri ct .

Chai r A nni s opened t he Publi c Hearing

The applicant was not i n att endance to make a presentat ion.

Tom Johnson spoke br ief ly about  the applicat ion. He stated t hat  mail boxes were par t of the
appr oved F it ts Far m sit e plan. He st ated t he issue was wit h an open front shed that was buil t t o
shel ter  the mai lboxes t hat  was not  on t he approved site pl an.

In r esponse to a questi on fr om Robin Rousseau, Jane Towle st ated t hat Mr. Caldarol a was the
owner on r ecord wi th the T own of t he Fi tts F arm  pr opert y, and was al so the developer  and
buil der  of  t he devel opm ent .

Chai r A nni s closed t he Publi c Hearing

Jane Towle MOVED t o grant th e peti ti on submi tted by Joe Caldarola of  Sm ith fi eld
Constru cti on , P ort sm out h, New H ampsh ire, f or an  AP PL ICATION FOR VARIANCE f rom
Arti cle IV, Section 175-25(B) of t he Zonin g Ordinance t o place a m ai l shed with in th e t en- 
foot  front -yard setback.  Th e property invol ved is shown on Tax Map 1, Lot  16-7, i s located on
Fi tt s Farm  Drive, an d i s i n the RA, Residence A Zoni ng District . Joh n deCampi S ECONDED
th e mot ion .

Robi n Rousseau stated t hat  she would be abst aining f rom  the vot e because t he appli cant was not
in attendance t o m ake a pr esent ati on of  the applicat ion.

The Board reviewed t he fol lowing cri ter ia,  which m ust be m et  befor e the Boar d can gr ant  a
vari ance:

1. No d ecr ea se in th e v alu e of sur ro und ing  p rop ert ie s woul d be suf fe red . AGREED 4-0 -1  (Robi n
Ro us sea u a bs tai ned)
2. Gran tin g the  va ri anc e mus t n ot be  co ntr ar y t o t he  pu bli c int ere st . AGREED 4-0 -1  (Robi n Rousse au
abst ained) 
3. Deni al of  th e v ar ian ce wo uld  re su lt in un nec ess ar y h ard sh ip to th e o wne r see kin g it. AGREED 4-0 -
1 (Robi n Rousse au absta ine d) 
4. By g ran ti ng the  v ari anc e sub sta nt ial  ju st ice  wo ul d b e d on e. AGREED 4-0 -1  (Robi n Rousse au
abst ained) 
5. The use  must  no t be con tr ary  to  t he spi ri t a nd in ten t o f the  Or di nan ce. AGREED 4-0 -1  (Robi n
Ro us sea u a bs tai ned)

Th e mot ion  P ASS ED on  a vot e of 4-0-1 (Robi n Rou sseau  abstain ed) 
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VII. REQUEST FO R REH EARING on a May 14,  2002,  deci sion whereas the Durham Zoning
Boar d deni ed a pet it ion subm itt ed by Marcel E. Lavoi e, Bever ly Lyndes, Hel en Morse, and
Mari a Russel l, Dur ham, New Hampshi re for an AP PEAL OF ADMINISTRATIVE
DECISIO N t o per mit  t he bui lding of  a duplex on a l ot .  The pet iti on for a r equest  f or rehearing
is subm itt ed by Davi d Meyer,  Durham,  New Ham pshire and Jan Nisbet,  Durham,  New
Hampshi re.   The pr opert y i nvolved is shown on T ax Map 2, L ot  8- 6, is locat ed at  5 Madbury
Cour t, and i s i n t he RA, Residence A Zoning Distri ct .

Jane Towle recused herself from this discussion

Chair Annis asked the Board if they believed there was enough new information to justify a
rehearing.

John deCampi stated that he feet there should be a rehearing on this item because the
ordinance permits one. He stated that he was having an issue with the fact that the Zoning
Ordinance permits a duplex, as well as any other use permitted in the RA district, on this size
lot with proper setback compliance. He stated that the benefit of having the rehearing is that
new issues may be revealed.

Linn Bogle stated that he had concerns relating to the small size of Madbury Court and how
an increase in traffic, residents, and parking as a result of the duplex might have a serious
impact on safety.

Robin Rousseau stated that she felt the material submitted protesting the duplex was
pertinent to a variance, rather than rebutting the administrative decision. She stated that she
had read something in the petition about an ownership issue, and she felt that would be an
appropriate issue to address in a rehearing.

Chair Annis recognized Roger Burlingame, representing Mr. Macklin, the owner of the
property.

Mr. Burlingame stated that he did not believe the Board had a valid request for rehearing
because the parties seeking a rehearing are not qualified to do so according to RSA 677 (2)
and (3). He stated that although the abutters submitted the original petition for appeal, they
were not party to the petition requesting rehearing.

David Meyer stated that he is a party to the petition for rehearing and is an abutter.

Mr. Burlingame stated that he did not feel Mr. Meyer had outlined a rebuttal to the Board’s
previous decision in his petition, rather he submitted information pertinent to the proceedings
on the appeal.

Robin Rousseau stated that the definition of abutter as referenced in RSA 677 (2) and (3) had
been expanded in recent legislation, and defined an abutter also as “anyone who is able to
demonstrate that his land will be directly affected by the proposal under consideration.”
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Annmarie Harris, 56 Oyster River Road, stated that she felt it was inappropriate that the
public was speaking during this deliberation.

Chair Annis stated that Ms. Harris was correct, and he requested a motion be made.

Robin Rousseau attempted to make a motion to accept the request for rehearing. She stated
that the premise for her motion to rehear would be that additional information was submitted
pertaining to the owner of the property on record with the town. She attempted to determine
who had submitted this information.

John deCampi stated that he believed that Mr. Meyer’s letter of July 2 had divulged this
information.

Robin Rousseau MOVED to grant the REQUEST  FOR REH EARING on a May 14,  2002,
deci sion whereas t he Du rham Zon ing Board den ied a petit ion  subm itt ed by Marcel E. Lavoi e,
Beverly Lyndes,  Helen Morse,  an d Maria Russell,  Du rh am,  New Ham psh ire f or an  AP PEAL
OF ADMINIS TRATIVE DECIS ION t o perm it  th e bui ldi ng of  a duplex on a l ot,  because of 
new evi den ce su bmi tt ed by David Meyer regarding ownersh ip of  record for th e property in 
qu estion. Th e pet iti on  for a requ est  f or reh earin g i s submit ted by David Meyer, Durh am , New
Hampshi re an d Jan Ni sbet, Du rham, New H ampsh ire.  Th e property invol ved is shown on
Tax Map 2,  L ot 8-6, is locat ed at 5 Madbury Cou rt,  and is in  th e RA,  Residen ce A Z on ing
Di st rict.

Chair Annis stated that he believed the premise for granting the request for rehearing as
moved was invalid because David Meyer was not party to the original petition. He suggested
a valid premise would include one of the parties to the original petition.

John deCampi stated that it seemed to him that an abutter has standing to request a rehearing,
not just someone who was party to the original petition.

The Board discussed the validity of using the evidence provided by the abutter not party to
the original petition as premise for granting the request for rehearing. They also discussed
whether consulting with legal counsel about this matter would be appropriate.

Robin Rousseau suggested continuing this deliberation to the next meeting so that it may be
determined the appropriate premise for a motion to accept the request for rehearing and such
can be specified.

Robin Rousseau MOVED to continue deliberation on the REQUEST FOR REHEARING
on a decision whereas the Durham Zoning Board denied a petition for an APPEAL OF
ADMINISTRATIVE DECISION.

Chair Annis asked if the time limit for rehearing the petition would expire should
deliberation on this item be continued.



Durham Zoning Board of Adjustment Minutes
July 9, 2002 - page 11

Tom Johnson stated that the time limit applied to the parties filing the petition for rehearing,
not to the rehearing itself.

The motion PASSED unanimously.

The Board discussed scheduling of the deliberation on the rehearing. They concluded that the
deliberation would continue at the next meeting as the first item on the agenda.

VIII. Approval of Minutes –

The Board discussed the minutes from June 11, 2002

Robin Rousseau stated that on page 7, 3rd paragraph from the bottom of the page, she felt that
the criteria for “structure” should be specified.

Chair Annis suggested adding, “attached to the ground” to the end of the sentence in
question. Robin Rousseau agreed with this suggestion.

Linn Bogle stated that on page 5, in the review of criteria #2 for granting a variance, the vote
contained a typo stating it was “4-0-2”, and should read “4-0-1”.

Jane Towle MOVED to approve the minutes from June 11, 2002 as amended. Robin
Rousseau SECONDED the motion and it PASSED unanimously.

The Board discussed the minutes from April 9, 2002

Robin Rousseau stated that in her statement on page 3, the 4th paragraph from the bottom,
should be included “She stated that she researched the additional encroachment of a larger
system by calling Epping Septic. She stated that they told her that a larger system would
require more space and increase the violation further in the Shoreland Protection Zone.

Jane Towle MOVED to approve the minutes from April 9, 2002 as amended. John
deCampi SECONDED the motion and it PASSED unanimously.

IX. Other Business

Tom Johnson stated that Jim Campbell, Town Planner, would like the Chair to come and
meet with him to review some information from the last meeting. He also reported that no
one attended the workshop last week.

John deCampi stated that he found the recent sitewalk he attended to be very helpful, and
asked if there would be a way to have regular group visits to certain sites scheduled on the
agenda prior to the meetings.

The Board discussed John deCampi’s suggestion to tour sites regularly before the meeting.
They discussed the propriety of meeting as a group outside of the meeting time. They
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resolved that doing this may be difficult because of issues relating to legality and time
constraints on the members.

Robin Rousseau asked about the Planning Office’s advisement of the applicants that the
Board has been reviewing.

Tom Johnson stated that the Planning Staff answers any questions applicants may have about
the Zoning Ordinance or application procedure.

Roger Burlingame, representing Paul Macklin owner of property at 5 Madbury Ct, requested
that the Board schedule the rehearing for the Appeal of Administrative Decision as an item
on the agenda after the deliberation on if the rehearing will occur.

John deCampi stated that he had an issue with this suggestion.

Robin Rousseau stated that she felt it would not be inappropriate to schedule the rehearing
anticipating a decision to rehear because it was at the request of the party who was opposed
to the rehearing.

Mr. Burlingame stated that he would be willing to risk any momentum resulting from
scheduling the rehearing rather than to unnecessarily prolong resolution of the matter.

Jane Towle stated that they have, in the past, scheduled a rehearing that would occur
immediately following deliberation on the acceptance of a request for rehearing.

Linn Bogle suggested that the scheduling on the agenda be worded clearly so there will be no
public confusion.

Annmarie Harris, 56 Oyster River Road, spoke to request that the Zoning Board allow their
meetings be aired on the DCAT channel.

Chair Annis informed Ms. Harris that they had discussed this matter with the Town
Administrator earlier. The Board told her that they were informed that meetings would be
airing soon. Chair Annis mentioned that the Board is interested in having the meetings aired
live and he encouraged Ms. Harris as a member of the Town Council, to support funding for
such an effort.

John deCampi stated that he was having an issue attending the Zoning Rewrite Committee
meetings. He requested that someone else be appointed to take his place as a Rep from the
Zoning Board.

X. Adjournment

Chair Annis adjourned the meeting at 9:50 PM.


